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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA OLERK OF Erloksf’“'
By E. opeiskl-

ANDRES TURNER, et al. No. RG04-166148
Plaintiffs, FINAL STATEMENT OF DECISION.
V.

ASSOCIATION OF AMERICAN MEDICAL
COLLEGES,

Defendant.

This action was tried before the Court on June 15 and June 19-22, 2006. Joshua Konecky
and Roger Heller appeared on behalf of Plaintiffs. Robert Burgoyne, Robert Darby, and Caroline
Mew appeared on behalf of Defendant Association of American Medical Colleges ("AAMC").
The parties filed their respective proposed statements of decision on August 1, 2006 and the
matter was submitted to the Court for decision.

The Court filed its Tentative Statement of Decision on September 20, 2006 and the
parties filed their respective objections to the Court's Tentative Statement of Decision on
October 17, 2006. A hearing was held to consider the objections of the parties on October 26,
2006 at 9:00 a. m. in Department 22 of the Alameda County Superior Court. Joshua Konecky and
Roger Heller appeared on behalf of Plaintiffs and Robert Burgoyne and Robert Darby appeared
on behalf of Defendant AAMC.

Having considered the applicable pre-trial record, the arguments of counsel, and the

evidence submitted at trial, and the objections of the parties to the Court's Tentative Statement of
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Decision, the Court enters the following Findings of Fact and Conclusions of Law as its Final

Statement of Decision in accordance with Cal. Code of Civil. Proc. § 632.

PLAINTIFFS CLAIMS

1. Plaintiffs claim that they are entitled to extra testing time and other accommodations
on the Medical College Admission Test ("MCAT") because they have learning disabilities and/or
an Attention Deficit Hyperactivity Disorder ("ADHD™). Plaintiffs bring this action under
California's Unruh Civil Rights Act ("Unruh Act"), Blind and Otherwise Physically Disabled
Persons Act ("DPA™), and Unfair Competition Law ("UCL"). Their complaint challenges
AAMC's policies and procedures for evaluating requests for testing accommodations on the
MCAT, and they are seeking declaratory and injunctive relief. See Complaint at 22.

2. Plaintiffs do not seek entitlement to accommodations under the Americans with

Disabilities Act ("ADA"), which expressly addresses accommodations on standardized tests. 42

U.S.C. § 12189.

PRIOR DECISIONS
3. In an Order dated September 27, 2005, the Court ruled that the Unruh Act and DPA
apply to AAMC with respect to its administration of the MCAT, and that "'the requirement of
full and equal access under California law" requires AAMC to provide "reasonable
accommodations” in appropriate cases to disabled individuals. Order of September 2005. at 10-

16.
4. The September 2005 Order also certified a plaintiff class "“for the limited purpose of

determining whether the AAMC must apply California law to the members of the defined class.”
Id. at 8. The class was defined as all residents of California who apply or have applied to take
the MCAT in California with testing accommodations, from July 19, 2004. through the duration

of any injunctive relief ordered by the Court (assuming any such relief is entered). Id. at 9-10.
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The Court held that it will not "resolve on a classwide basis whether the AAMC must provide
specific accommodations to individual applicants,” that it "will not address the individualized
issues of... any given class member ... under the Unruh Act and the DPA," and that it "will not
retain jurisdiction to act as a centralized administrative body for reviewing how the AAMC

handles individual applications" in the future. Id. at 8-9. 20. The September 2005 Order did not

address liability. See id. at 3.

PARTIES' POSITIONS ON RELIEF
5. Plaintiffs seek both declaratory and injunctive relief. Plaintiffs have requested an
injunction that would impose specific requirements on AAMC with respect to how if handles

future MCAT accommodation requests. See Tr. 10-11, 537-44, 551, 555-56. In particular,

Plaintiffs have requested an injunction that:

Prohibits AAMC from disqualifying individuals for accommodations on

the basis of above-average intelligence or academic achievement;

Requires AAMC to give some unspecified amount of weight (“due
consideration™) to the clinical observations provided in support of an accommodation request;

Requires AAMC to have all applicable accommodation requests reviewed
by individuals who have "significant training and experience in the diagnosis and evaluation of

adults with Iearhing disabilities and ADHD.";

Requires AAMC to use at least two reviewers for every request, to provide

"meaningful explanations™ when requests are denied, and to implement a "genuine appeal

process.:;

Provides for ongoing monitoring of AAMC's handling of accommodation

requests by Plaintiffs” counsel, with an opportunity to bring concerns of noncompliance to the

Court.
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6. AAMC argues that injunctive relief is unwarranted and that the Court should instead
enter a declaratory judgment that expands upon its prior ruling that the Unruh Act and DPA are
applicable in the context of MCAT accommodation requests. AAMC contends that such a
declaratory judgment would give prospective MCAT examinees, AAMC, and other interested
parties sufficient guidance regarding the applicability and scope of these California statutes.
AAMC suggests that (after the conclusion of any appellate proceedings) it will voluntarily

implement appropriate changes to its current policies and practices.

FINDINGS OF FACT

NATURE OF LEARNING DISABILITIES AND ADHD.

7. A learning disability in reading is a condition that interrupts one's cognitive
processes and mechanics of reading, forcing the individual to rely on alternate processes. There
are different types of learning disabilities. Tr. 154:17-29 (Gregg). Not all learning disabilities
affect reading skills. For example, some learning disabilities affect skills in math or the ability to
learn foreign language. Tr. 154:14—156.:21 (Gregg). A learning disability is an impairment that
may make one or more life activities, such as reading or learning, slow, labored and difficult. Tr.
at 143:26-144:25.

8. ADHD is a condition that affects one's ability to process certain types of information.
ADHD can make the mechanics of reading difficult and can cause one's reading to be slow, Tr.
at 144:26-145:9. 208:14-21, 255:23-256:13. ADHD is typically associated with impairment and
can be pervasive across many activities of an individual's life. Tr. at 376:12-24 (Ranseen).
ADHD is not a learning disability. Tr. 207:2-3 (Gregg). It is a disorder that affects one's ability

to attend and deal with different types of information. Tr. 144:26-28 (Gregg). Some people

with ADHD tend to have difficulty reading and taking standardized tests as a result of the

impairment. Tr. at 377:3-10 (Ranseen). An individual can have above-average or superior

intelligence, reading comprehension skills (when provided with additional time), and be capable



of academic and professional success, and still have difficulty with the mechanics of reading as a
result of a learning disability or ADHD. Tr. at 145:10-17, 146:8-147:12, 167:12?25, 168:22-
169:2, 169:9-13, 254:13-16; 401:4-20. Not all individuals with learning disabilities or ADHD,
however, have difficulty reading. Tr. 152, 182 (Gregg); Tr. ?;76-77 (Ranseen).

9. There are different degrees of severity for learning disabilities and ADHD. Tr. at
181:6-8. The disability need not be "severe" for it to result in difficulty reading and the need for
accommodations on exams. Someone with a mild learning disability can have difficulty with the
mechanics of reading and may need accommodations, including extra time on timed tests. Tr. at

181:6-15; 393:17-20.
CLINICAL DIAGNOSIS OF LEARNING DISABILITIES AND ADHD.

10. There are no completely agreed upon formal diagnostic criteria for ADHD, nor are
there well-accepted procedures to document adult ADHD problems. Tr. Ex. 57 at 453: Tr. 353
(Ranseen), 207-08 (Gregg). Likewise, there are no national standards for diagnosing learning
disabilities. To the contrary, there is significant disagreement regarding the diagnostic criteria for
learning disorders, and professionals are still struggling to agree on an appropriate conceptual
definition. Tr. 109, 195, 250 (Gregg); Tr. Ex. 41 at 3-5. Not every reading or learning problem
is the result of a learning disability or ADHD. An individual can have difficulty reading and not
have a learning disability, and not all individuals with learning disabilities or ADHD have
difficulty reading. RT 152, 182 (Gregg); RT 376-77 (Ranseen). Thus, not every person with a
diagnosis of learning disability or ADHD is necessarily entitled to accommodations on

standardized tests. A clinical diagnosis of a learning disability or ADHD requires the clinician

to rule out other possible causes of the reading or learning problem. Tr. at 153:1-13. All
diagnoses should include a process by which the clinician rules out other causes of the reading or
learning difficulty. Tr. at 152:26-153:13.

11. Persons with high levels of intelligence and academic achievement can have learning

disabilities or ADHD. These individuals are often able to compensate for the limitations they
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experience by using "superior intellect”" or "superior problem solving skills," or simply by
working harder. RT 145-47 (Gregg). There are legitimate questions whether such individuals
are appropriately identified as disabled given their ability to achieve success. Tr. 365-66, 393-94,
397 (Ranseen); Tr. Ex. 124 at 487-89 ("The LD Label for Relatively Well-Functioning Students:
A Critical Analysis," 32 J. of Learning Disabilities 485 (1999)). Notwithstanding these debates
among professionals in the field, California law provides protection under the Unruh Act and the
DPA to disabled persons who achieve success in spite of their disabilities.

12. Persons can be diagnosed with learning disabilities or ADHD later in life. Tr. at
145:10-17, 146:8-28, 167:12-25, 168:22-171:8, 253:6-28, 254:6-16, 400:9-28, 401:4-20, 402:10-
403:23. There are adults with learning disabilities and ADHD who are not diagnosed with these
impairments until later in life. There are a number of reasons why individuals with varying
degrees of learning disabilities and/or ADHD might not be diagnosed until (hey are adults. Tr. at
169:24-171:8, 254:6-12 (Gregg). For example, there can be a reluctance by the individual or his
or her parents to carry the disability label. Tr. at 402:10-403:23 (Ranseen). Persons who are
diagnosed with learning disabilities and ADHD later in life may need accommodations, including
extra time on standardized tests, éven if they have not sought or received academic or testing
accommodations previously. Tr. at 243:13-18 (Gregg).

" There is the possibility that individuals might "malinger” in order to achieve a
diagnosis of ADHD that might be used to obtain an "edge on a difficult exam." The record,
however, contains no research or facts to support this concern. Tr. at 380:25-28, 402:4-9
(Ranseen).

4 Because of the many variables involved in the diagnosis, in-person clinical
observations about the way the individual reads or performs other relevant activities are vital to

making a proper diagnosis of learning disabilities or ADHD.
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AAMC AND MCAT.

15. AAMC is a non-profit membership organization whose members include medical
schools and teaching hospitals across the country. Tr. 441 (Julian). In California, AAMC's
members include, for example, all of the medical schools in the University of California system,

Stanford, and Loma Linda. Id, AAMC's mission is to improve the nation's health care system

by enhancing the effectiveness of academic medicine. 1d. Dr. Ellen Julian is the Director of the

MCAT and has been employed by AAMC in that position since approximately 1997. Tr. al
434:5-9. Dr. Julian regularly interacts with medical school admissions committees and
admissions personnel. Tr. at 445:20-446:1, 500:15-501:2 (Julian).

16. The MCAT is a timed, multiple choice exam that is used by all medical schools in
the United States as one variable, among many, in their admissions decisions. Tr. at 441:28-
442:8 (Julian). The purpose ofthe MCAT is to help admission committees predict which
applicants will perform successfully in the medical school curriculum. Tr. at 445:10-12 (Julian);
Ex. 16, at AAMCO01347. The MCAT has significant value to medical schools because it
provides a tool for comparing how applicants performed on a uniform test taken under
standardized conditions. Order (May 11, 2005), at 2; Tr. 445-46; Tr. Exhs. 117 at 13, 137 5-6.
The MCAT is not intended or designed to assess an individual's ability to perform any particular
medical task or to predict how test takers will perform as doctors. Tr. at 285:19-286:2. 492:17-
493:24 (Julian); Ex. 16, at AAMCO01347. AAMC01358. AAMC's materials, including its
website, describe the MCAT as a test "designed to assess problem solving, critical thinking, and
writing skills in addition to the examinee's knowledge of science concepts and principles
prerequisite to the study of medicine.” Ex. 14-17; see also Tr. at 274:12-26, 275:13-276:19.

279:6-282:4; 443:7-9, 444:21-445:12, AAMC Response to Interrogatory No. 16.

17. AAMC's policy states that it provides reasonable and appropriate accommodations

on the MCAT, including extra time, when appropriate, to individuals with documented

disabilities who demonstrate a need for accommodations. Tr. at 454:15-21; Ex. 33. Dr. Julian



testified that AAMC will provide accommodations because it is both a legal obligation and "the
right thing to do.”" Tr. at 509:2-7, AAMC's written policy states: "The purpose of
accommodations is to provide equal access to the MCAT program. Accommodations ‘'match up’
with the identified functional limitations so that the area of impairment is alleviated by an
auxiliary aid or adjustment to the testing procedure.” Ex. 33, at p 1.

IMPACT OF LEARNING DISABILITIES AND ADHD ON THE MCAT.

18. Timed, standardized tests that are designed to measure knowledge or problem
solving skills sometimes, but not always, do not reflect accurately the abilities of individuals with
learning disabilities and/or ADHD who have difficulty reading. This is because timed,
standardized tests require a demonstration of both reading mechanics and decoding abilities and
knowledge or problem solving skills. The purpose of providing accommodations to persons with
learning disabilities or ADHD in timed, standardized tests is to provide those persons an equal
opportunity to demonstrate they have the relevant knowledge or problem solving skills that the
tests are designed to measure. Tr. at 147:13-148:5, 148:23-149:4, 154:3-12,204:14-25,205:2-15
(Gregg); Ex. 33, atp.1; Tr. at 387:18-24 (Ranseen); Ex. 58, at AAMC01807.

DENIAL OF ACCOMODATI1ONS.

19.  Each of the named plaintiffs has documented learning disabilities and/or ADHD and
a history of receiving accommodations for them in school and on standardized tests. On its
initial review, AAMC did not provide accommodations on the MCAT to any of the named
plaintiffs on the basis that they did not provide documentation that demonstrated that they met
the standard AAMC used at the time to determine whether someone had a "disability." Ex. 2, 3,
5,8,10, 11

20. Andres Turner is described as the "classic example" of an extremely bright person

with superior intellectual ability and very superior verbal skills, but who has difficulties with the

mechanics of reading as a result of a learning impairment. Tr. at 41:11-20. Mr. Turner received

accommodations for his disability, including extra time on exams, throughout his educational
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career. Tr. at 41:21 -42:10. AAMC denied Mr. Turner's request for accommaodations on the
MCAT on the basis that "your documentation does not demonstrate the existence of a disability
that would support your request for accommodations.” Ex. 2.1

21. Brendan Pierce was diagnosed with dyslexia and ADHD in the second grade. Tr. at
72:19-73:1. His diagnosis was confirmed in 2004. Tr. at 73:18-25. Mr. Pierce received
accommodations, including extra time on exams, throughout his educational career. Tr. at 74:26-
75:9, 75:14-20, 75:28-76:2, 76:22-24, 77:20-24. AAMC denied Mr. Piercers request for
accommodations on the MCAT on the basis that "your documentation does not demonstrate the
existence of a disability that would support your request for testing accommodations.”™" Ex. 5.2 -

21.1 AAMC does not dispute the standing of Plaintiffs Cashmore and Lebowitz to

challenge the denial of their requests for accommaodations. Tr. at 433:1 -9.

22. AAMC's accommodation policies are set forth in a set of written guidelines. See Tr.
Exs. 104, 105. These policies are consistent with the policies of other national testing
organizations, including policies that the Plaintiffs' own expert, Dr. Noel Gregg, conceded to be
reasonable. See Tr. 223-24; Tr. Exs. 154 and 155 (ETS policies for documenting learning
disabilities and ADHD), 184 (USMLE policies). AAMC's written policies appear to be largely
consistent with policies that Dr. Gregg helped prepare for use within the State of Georgia

university system. See Tr. Exs. 183, 185; RT212. AAMC's policies were adapted from and

1 On April 9, 2004, AAMC rejected Mr. Turner's internal appeal on the basis that "we did not find the
degree of any impairment described in the documentation you provided constituted a disability as defined
by the Americans with Disabilities Act." Ex. 3. Mr. Turner, along with the other Plaintiffs, filed this
case on July 19, 2004. Tr. at 45:6-22; Ex. 4. Shortly thereafter, AAMC provided Mr. Turner with the
accommodations he had sought. Tr. at 45:21 -25. Mr. Turner took the August 2004 MCAT and has

completed his first year of medical school. Tr. at 45:21-46:9.

1|2 Mr. Pierce filed this case on July 19, 2004, and AAMC thereafter provided Mr. Pierce with

accommodations. Tr. at 83:7-16. Mr. Pierce is currently enrolled at the University of Minnesota
Medical School, where he recently finished his first year. Mr. Pierce receives accommodations,
including extra time on tests, in medical school. Tr. at 72:11-15, 85:16-20.
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on learning disability and/or ADHD when, in the minds of its reviewers, an applicant does not
have a limitation when compared to some "average person” in the general population. Tr. at
166:9-18, 181:1-5; Designation of Harlan Stientjes at 66:12-67:3; Designation of Thomas
Newton at 23:7-12; AAMC Response to Request for Admission No. 36. People who are not
limited in comparison to this "average person,” might nonetheless have difficulty réading as a
result ofa learning impairment. Tr. at 392:15-19 (Ranseen).

27. AAMC derived its "average person* standard from certain federal decisions
interpreting the ADA "substantially limited" definition to require a comparison to the general
population, rather than to the individual's peers with similar levels of education. Tr. at 491:16-
27. (See Wong V. Regents of Univ. of Calif. (9™ Cir. 2005) 410 F. 3d 1052, 1065) However,
there is no similar authority interpreting the Unruh Act and the DPA.

28. AAMC has not conducted any research to address whether or the extent to which
validity of the MCAT would be impacted by defining disability in relation to one's peers with
similar levels of training and experience, rather than the so called "average person™ in the general
population. Tr. at 491:28-492:6.

29. AAMC's reliance on the "average person™ standard, combined with the explanations
provided in the AAMC denial letters, the experiences of the named Plaintiffs, and the designated
deposition testimony of Dr. Stientjes and Dr. Newton, taken together, suggest that persons with
clinically diagnosed or diagnosable learning disabilities or ADHD and who also have intelligence
and academic achievement are not deemed "disabled” by the AAMC because their intelligence
compensates for their disabilities. Tr. at 79:13-80:11. 81:11-22. 167:8-168:18; Ex. 2, 3. 5. 8. 10.
11; Stientjes Designation at 66:12-67:3, 77:11-18, 78:2-17, 79:7-80:2, 191:14-192:3: Newton
Designation at 23:7-12. For example, the denial letter sent to Mr. Pierce justified the denial on

the fact that his "scores... and history both indicate significant strength in academic

Il performance.” Ex. 5. Mr. Pierce testified that when he received word that his request for

accommodations had been denied, he contacted Dr. Stientjes directly, and Dr. Stientjes explained
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32. Dr. Gregg testified that minimum qualifications for reviewing a request for
accommodations based on a claimed learning disability and/or ADHD would include: (a) degrees
specific to the areas of learning disorders; (b) supervised clinical work and internships; and (c)
personal experience testing adults with the impairment at issue. Tr. at 173:27-174:7.
Defendant's expert, Dr. Ranseen, testified that "it is important for the reviewers of
accommodation requests to have significant training and experience in the diagnosis and
assessment of adults with learning disabilities and ADHD." Tr. at 399:12-16.

33. Dr. Stientjes arguable lack of experience with diagnosing learning disabilities and
ADHD may not be particularly significant because the stated purpose of AAMC's review is not
to diagnose whether an individual does or does not have a given impairment, but to determine
whether the individual's clinician has adequately documented his or her diagnosis, and whether
the documentation demonstrates a need for accommodations. Tr. 501-02 (Julian); Newton Dep.
36:23-37:12; Stientjes Dep. 139:16-140:20. When evaluating accommodation requests, AAMC
considers the observations of the supporting clinicians. Tr. 112. AAMC specifically requests
clinician reports. See Tr. Exs. 104 at 7,9; 105 at 9, 13; RT 194 (Gregg). AAMC's approach is
identical to the approach Dr. Gregg took when reviewing accommodation requests for ETS. Tr.
222-23. Although individuals performing such a review function can perform better if they have
experience or expertise in the diagnosing function, it is unclear whether individuals performing
the review function necessarily need significant training and experience in diagnosing adults with
learning disabilities or ADHD. The Court makes no findings regarding whether Dr. Stientjes
was an adequate reviewer.

34. AAMC has both a reconsideration process and an appeal process. See Newton Dep.
16:2-16:1 7, 44:13-45:8, 47:8-48:7; Stientjes Dep. 34:14-35:3, 89:2-89:24. AAMC's practice is

to have the reviewer who initially recommended the denial (e.g. Dr. Stientjes) present the case to

[ the people deciding the appeal. Newton Designation at 13:24-14:4. Dr. Newton is part of the

appeals process, admitted that none of the people who review the internal appeals have the
















































