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MEMORANDUM OF UNDERSTANDING
Between
Parents Against Disability Discrimination, et. al.
(reference Case No. 04-3267 RBL, W.D. Wash.)
and
Fort Lewis Communities LLC and Equity Residential Properties
Management Corp.
(“The Parties™)

IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:
I. INTRODUCTION

1. The proper Partics 1o Case No. 04-5267 RBL including Parents Against Disability
Discrimination, et. al. and all individually-named plaintiffs (referred 1o collectively
hersin as “PADD™) and Fort Lewis Communities LLC and Equity Residential Properties
Management Corp. (referred to collectively herein as “FLC”) (PADD and FLC are
referred to collectively herein as the “Partics™) enter into this voluntary Memorandum of
Understanding (“MOU™). It is understood and agreed by the Parties that this MOU shall
have no legal effect unless and until the Parties reach a “Final Setrlement Agreement” (as
defined herein). In the ovent a Final Settlement Agreement is roached, the Parties will
incorporate the terms of this MOU therein.

2, The complaint alleges that FLC discriminated against PADD in conjunction with the
heusing of people with disabilities in on-post family military housing at the United Siates
Army’s West Coast Headquarters at Fort Lewis, Washington, in violation of the Fair
Housing Act, 42 U.S.C. § 3601 ef seg., the Rehabilitation Act of 1973, 29 US.C.§ 794 e
seq., the Americans with Disabilitics Act, 42 U.S.C. § 12101 er seq., 42 U.S.C, § 1983,
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RCW 49.60 er seq., and the Equal Protection Clause of the Washingten State
Constitudon, Article 1, Sections 12 and 3.

3. FLC specifically and affinmatively denics the allegations of the complaint. FLC’s entry
into this MOU does not operate as an admission of liability, nor & watver of their position
that their operation of on-post family military housing st Fort Lewis has not violated any
of the provisions of law referenced above. FLC’s entry into this MOU does not operate
as an admission that any of the statutes referred to in the complaint apply to Fort Lewis.
The MOU therefore is not intended, 2and should not be construed, as a basis for denying
federal funding from any source or for denying participation in eny federal program
because of discrimination against the disabled or because of noncompliance with any of
the provisions of law referenced above.

4. The Parties to this MOU desire 1o avoid costly and protracted litigation and have mutual
interest in ensuring the continued improvement of on-post family military housing at Fort
Lewis and have voluntarily agreed, 2s indicated by the signatures below, 1o enter into this
MOU and proceed to ncgotiations toward a Final Setlement Agreement, through
mediation.

5. This MOU, to the extent incorporated into 2 Final Settlement Agreement, constitutes the
entire agreement among the Parties on the matters raiscd herein, and no other statement,
promise or agreement, either written or oral, made by any party is enforceable under 1=
provisions.

6. The Parties to this MOU understand and agree that notwithstanding any other clause in
this MQU, this MOU dees not bind the US Army. '

7. The following definitions shall apply to the terms of this MOU:

a. “Applicable Accessibility Requirements” shall mean: accessibility design
standards for housing umits or publio accommodations that are then legally
applicable, under federal 1aw, to the on-post family military housing units at Fort
Yewis and to the on-post public accommodations within the neighborhoods of the
farnily military housing units 2t Fort Lewis. This shall include, to the extent they
are applicahle to the building or facility at issue, the federal accessibility
guidelines for military housing units developed under the Architectural Rarriers
Act of 1068, the Uniform Federal Accessibility Standards, the Americans with
Disabilities Act Accessibility Guidelines, and the Fair Housing Act Accessibility
Guidelines.

b. “Community Rules” shall mean: the requirements set forth in the Resident
Handbook.
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o. “Request Record” shall mean: (1) the properly completed Fatients
Administrative Division (“PAD”)-111 form, or its subsequent Army-issued
equivalent, which comprises 2 written request for a reasonable strucrural
modification or reasonable accommodation 10 FLC rules, policies, practices or
services needed because of disability; (2) the wrinen response/decision from Fort
Lewis Communities in regards to the same written request. In the event that the
Parties are unable to obtain spproval from the US Army to revise the PAD-111
form (see paragraphs 23 and 38 of this MOU), tho Request Recard may also
include (3) an additional written form (to be agreed upon by the Parties)
containing the information described in paragraphs 23 and 38 of this MQOU.

d. “Final Settlement Agreement” shell mean: a final and universal settlement and
release of all claims that are or could have been raised in Case No. 04-5267 RBL
and that expressly incorporates therein the terms of this MOU.

e. "Effective Date” shall mean: the date on which the Parties execute a Final
Settlement Agreement.

f. “Universal Design Concepts” shall mean: the concepls or philosophies for
designing and delivering products and services that aro usable by people with the
widest possible range of functional capabilities, which inolude products and
services that are directly usable (without requiring assistive technologies) and
products and services that are made usable with assistive technologies. See 29
U.S.C. §3002 (&)(17).

g. “Unduc Burden” shall mean: an undue financial or administrative burden on
FLC posed by a potential structural modification or accommodation 10 rules,
policies, prectices and services. Whether 2 modification or accommodation
constitutes an Undue Burden will be determined on a case-by-case basis by
reference to applicable federal statutory, regulatory, and case law, including, but
not limited to, the definitions of "undue burden” provided in 32 CFR § 56.8(d)
and 28 CFR § 42.511(¢c).

h., “Fundamental Alteration” shall mean: a modification that is so significant that
it alters the essential nature of the goods, scrvices, facilities, privileges,
advantages, or accommodations offered. See ADA Title 111 Technical Assistance
Manual, U.S. Department of Justice, Whether a modification or accommodation
constitutes a Fundamental Alteration will be determined on a case-by-case basis
by reference to applicable federal statutory, regulatory, and case law,
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THEREFORE IT IS FURTHER AGREED BETWEEN THE PARTIES AS FOLLOWS:

8.

10.

11,

II. STATUS DISCLOSURE

FLC will not require new applicants for on-post family military housing at Fort Lewis to
disclose whether the applicant or anyene in the spplicant’s family is enrolled in the US
Army’s Exceptional Family Member Program (“EFMP™) as a condition of tenancy, or to
provide additional information about their disabled family member es a condition of
tenancy (unless a disability-related modification or accommeodation is requested, in which
case the procedures described in section VI and VIII of this MOU would apply), or
provide copies of their EFMP paperwork to FLC as a condition of tenancy.

In the event a new applicant for on-post family military housing at Fort Lewis requests 2
disability-related accommodation or structural modification, or anyone in his or her
family makes such a request, FLC may request reliable disability-related information that
(1) is necessary to verify that the person is disabled (i.c. bas a physical or mental
tmpairment that substantially limits one or more major life activities), (2) describes the
necded accommodation or structure] modification, and (3) shows the relationship
between the person’s disability and the need for the requested accommodation, pursuant
to the procedures outlined in section VI end VIII of this MOU.

111. ACCESSYBLE HOUSING

Giving due consideration to the unique nature (higher than usual number of families at
Fort Lewis, when compared to the average Army Base, with one or more disabled family
members) of the population utilizing and likely to utilize the family military housing
units at Fort Lewis, FLC will implement the following, in conjumction with a Final
Settlement Agreement; FLC will apply its long-term constriction plan in a manner that
will assure that uldmately 10% of the dwelling units at Fort Lewis are adaptable for use
by residents with disebilities. With respect to &ll new construction managed by FLC
during the initial development phase of the project (construction completed subsequent 1o
the Final Settlement Agreement and on or before April 1, 2012), FLC shall construct new
housing in accordance with Applicable Accessibility Requirements, including ths Fair
Housing Act Accessibility Guidelines published by the federal Housing and Urban
Development Department (HUD), and FLC shall provide accessible routes to atl
accessible housing units via sidewalks, driveways and curb cuts within the terms of their
contract with the US Army (CDMP), pursuant fo section IV, below, The remainder of
the new construction (afier the initial dovelopment stage) will be constructed using
Universal Design Concepts where practicel and feasible, so that housing may be madz
wholly or partially accessible in order to accommodate 2 mobility disability.

With respect to the remainder of the new construction (afler the initial development

stage), FLC shall establish a Disability Design Commirtee to be chaired by the FLC
Executive Development Manager. The Disability Design Committee shall include
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representation from the residents of family military housing units at Fort Lewis, and FLC
will invite the US Army to participate through its representatives, The Disabiliry Design
Committee shall provide design advice and suggestions to FLC regarding Universal
Design Concepts for newly canstructed accessible on-post housing at Fort Lewis.

IV. ACCESSIBLE COMMON AREAS

12.FLC will establish a reasonable schedule for physical modifications 1o existing
sidewalks/eurb cuts, playgrounds and parks at Fort Lewis 1o make them fully accessible
to residents with disabilities to the extont readily achievable. FLC's schedule will
exclude the Parkway community, which is set for permanent demolition on or abont
2019. The basis for this exclusion is the understanding that the housing units af Parkway
are primarily cinder-block strucrures that cannot be easily or practically modified 10
provide accessible units available for use by residents with disabilities desiring an
accessible or adaptable housing wnit. FLC will provide vehicular accessibility to all units
in the Parkway community for access by guests with disebilities snd will provide
acceasible sidewalks, ourb cuts, and pathways to and from all park areas in the Parkway
community. ' -

13. When streets are being reswrfaced, FLC shall make affected sidewalks and curb cuts fully
accessible. The Parties agree that the term "reswrfaced” does not include the seasonal
application of seal coating to streets (i.e. an application of oil or other chemicals to
protect streets from water intrusion and cracking}.

14. For sidewalks and curb cuts comnecting neighborhoods, FLC will seek the agreement and
participation of the US Army, which is contractually obligated 1o provide for vehicular
and pedestrian access to and between the neighborhoods at Fort Lowis,

15. FLC shall make all newly-constructed sidewalks/ourb cuts, playgrounds and parks at Fort
Lewis comply with Applicable Accessihility Requirements.

V. REASONABLE STRUCTURAL MODIFICATIONS

16. In response to the receipt of a written request that complies with the terms of the Final
Settlement Agreement, FLC will make reasonable stuctural maodifications, at Project
operating expense, ta existing Fort Lewis on-post family military housing, as specifically
outlined below, where medically necessary to accommodate a documented disability of
the resident soldier and/or disabled family members residing with the soldier, and to the
extent the accommeodation canno! be achieved through offering of an alternative available
accessible housing unit within Fort Lewis.

17.If instead of a reasonable structural modification, an accommodation is provided by

moving the tenant family, FLC will assume all moving expenses, if the government does
not assume those expenses, in the event that failwe to provide a proposed reasonable
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smuctural modification (or relocation) would exclude the tenant ffom an opporunity to
pardcipate in and obtain the benefits of the Forf Lewis housing program. Moving
expenses will not be provided where a tenant vacates an accessible unit to move to
another dwelling unit that provides the tenant with greater accessibility, or where FLC
offers relocation as an alternative to some other reasonable accommedation to Fort Lewis
rules, policies, practices, or scrvices. FLC shall allow reascnable time for the tensnt
family to prepare for the move. The tenant family shall give prompt advancs notice to
FLC. Pdor to providing any accommodation that mcludes relocation of the tenant family
and & new lease, it will be necessary for all military ssrviceperson(s) that are signers on
the existing lease to either: 1.) sign the new lease; or 2.) provide an original power of
attorney that authorizes a person ta enter into a new lease. The authorized person may
then execute the new lease on the military serviceperson's behalf,

Pursuant to the processes and procedures outlined in Section VI below, if a reasonsble
structural modification does not impose an Undue Burden or a Fundamental Alteration,
and does not pose a health or safety risk to other tenants, FLC will prompily approve and
assume any expense (direct or indirect} for providing the modification. Even where
structural modifications are considered reasonable and are made, the Parties understand
and agree that it is not possible to transforrn all existing individual units or existing
housing at Fort Lewis (constructed beginning in 1929} to housing which meets Fair
Housing Act or ADA standards.

Where FLC has denied a request from a tenant of on-post family military housing at Fort
Lewis for a structural modification to the dwelling unit or common ereas needed because
of g disability, FLC shell allow the requesting tenant to make the modification consistent
with applicable building codes and sound construction techniques at the tenant’s expense
if the tenant agrees in writing to:

a. restore the housing unit to its condition beforc the modification, except for
reasonable wear and tear (this requirement appliss only to modifications made to
the interior of an individual unit, not those mede to public or common aress. .2
ramping or exterior doorways, see 24 C.F.R. § 100.201; Preamble II, 24 C.F.R.
ch. 1, subch. A app. I, 54 Fed. Reg. 3247-49; moreover, restorstion is only
required ifit would be reasonable, see Preamble for examples);

b. provide a written description of the modifications and reasonable assurance
that they will be done in a workmanlike manner; and

¢. obtain any necessary building permits,
Where FLC has denied a request from 2 tenant of on-post family military housing at Fort

Lewis for a structural modification 1o the dwelling unit or common areas needed because
of a disability, and the tenant makes the modification pursuant to paragraph 19 above, the
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tenant shall be allowed to utilize the appeal process set forth in section IX of this MOU 10
seek 2 determination of whether the madification should have been made as an operating
expense of FLC and to seek reimbursement.

V1. PROCEDURE FOR REQUESTING REASONABLE
STRUCTURAL MODIFICATIONS

Tenants of on-post family military housing et Fort Lewis who request reasonable
structural modifications o housing, to be paid for by FLC at Project operaung expense,
and which are needed because of their disahility, must complete and submit to FLC 2 Fort
Lewis, LLC Reasonable Accommadation or Structural Modification Request Form (1o be
signed by their medical provider) or its equivalent, and FLC shall make such forms
readily available to the tenants. (A copy of the Form is attached hereto as Exhibit A and
by this reference incorporated herein.)

22. The Parties will seek final approval from the Army for Fort Lewis, LLC Reasonable

Accommodation or Structural Modification Request Form that will allow medical
providers in the Tri-Care Network who are (1) licensed medical doctors, (2) licensed
physician’s asgistants, or (3} registered nurses to sign the form. FLC will not require that
(1) a particular medical provider sign the Fort Lewis, LLC Reasonable Accommodation
or Structural Modification Request Form or (2) the medical provider be associated with
Madigan Army Medical Center, in accordance wirh this provision.

. The Fort Lewis, LLC Reasonsble Accommodarion or Structural Modification Request

Form shall identify the nature of the disability and the requested structural modification,
and shall contain sufficient information to ¢stablish that the requested modification
relates directly to the cleimed disability. In the event that the Fort Lewis, LLC
Reasonable Accommodation or Structural Modification Request Form does not comply
with the requirements in the preceding sentence, FLC shall prompily inform the
requesting tenant (1) that the form does not comply and (2) in what specific way it does
not comply, and FLC shall provide a reascnable amount of ime for the tenant to correct
the noncomplisnce and resubmit the Fort Lewis, LLC Reasonable Accommeodation or
Structural Modification Request Form. In the event that the final Fort Lewis, LLC
Reasonable Accommodation or Structural Modification Request Form is approved by the
Army, no additional written or verbal information shall be required by FLC to complete
the temant’s request for a reasonable modifieation. In the event that the Fort Lewis, LLC
Reasonable Accommodation or Structural Modification Request Form is unable 10 be
revised, the Parties will agree on the format of an additional wrirten form that would
contain the necessary Information.
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