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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

KAARYN GUSTAFSON; MICHAEL
EMMETT; ALAINE PERRY; on behalf of
themselves and all others similarly situated;
COALITION FOR ACCESS AND
DISABILITY RIGHTS EVERYWHERE
(“CADRE”),

Plaintiffs,
v.

UNIVERSITY OF CALIFORNIA at
BERKELEY; REGENTS OF THE
UNIVERSITY OF CALIFORNIA; and
ROBERT M. BERDAHL, CHANCELLOR OF
THE UNIVERSITY OF CALIFORNIA,

Defendants.
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RECITALS
1. On or about October 31, 1997, Named Plaintiffs Kaaryn Gustafson, Michael

Emmett, Alaine Perry and the Boalt Disability Law Society (“BLDS”) (fk.a. Coalition for
Access and Disability Rights [“CADRE”]) commenced a civil class action in the United States
District Court for the Northern District of California, Case No. C-97-4016 BZ (the “Lawsuit”),
against defendants, alleging, inter alia, discrimination in violation of Title II of the Americans
with Disabilities Act codified at 42 U.S.C. § 12132, et seq. (“ADA”) Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. § 794, et seq. (“Section 504”) and California Civil Code
§§ 51 et seq. and 54 et seq. regarding physical Access at the University of California at Berkeley
(“UC Berkeley”) to people with mobility disabilities. Thereafter, the parties stipulated that the
complaint would also include claims under California Government Code §§ 11135 et seq.
regarding physical Access at UC Berkeley to people with mobility disabilities. Subsequent to
the filing of the case, the Boalt Disability Law Society replaced CADRE as the organizational
plaintiffs.

2. Defendants are the University of California at Berkeley, The Regents of the
Universities of California, and Robert M. Berdahl, in his official capacity as the Chancellor of
the University of California at Berkeley (collectively, “the University”).

3. On or about February 2, 1999, the parties entered into a Joint Expert Agreement
under which they agreed to retain joint and neutral experts to evaluate and make
recommendations on ways to improve Access and remove barriers for students with mobility
disabilities on the UC Berkeley campus. In entering into the Joint Expert Agreement, the parties
understood and agreed that the use of the joint experts would assist the parties in resolving the
Lawsuit. The parties thereafter agreed to include in the joint expert evaluation physical barriers
that affect Access for students with vision disabilities.

4, On or about May 30, 2000, pursuant to the Stipulation by and between the parties
to the Lawsuit, the United States District Court for the Northern District of California, per the
Honorable Magistrate Judge Bernard Zimmerman, entered an Order certifying, for purposes of
Rule 23(b)(2) of the Federal Rules of Civil Procedure the following class (hereinafter referred to

as the “Class”):
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All UC Berkeley students disabled by mobility impairments as defined under state
and/or federal law who since October 31, 1994, have allegedly been denied their
rights under Section 504 of the Rehabilitation Act of 1973, Title 1I of the
Americans with Disabilities Act, California Civil Code §§ 51, et seq., California
Civil Code §§ 54, et seq., California Government Code §§ 4450, et seq., and/or
California Civil Code §§ 11135, et seq., to access to the programs, services,
and/or activities of the University of California, Berkeley resulting from and/or
relating to physical barriers.

5. Subsequent to this Order certifying the Class, the Parties agreed to include issues
related to access for students with vision disabilities in the settlement negotiations. Accordingly,

the Parties stipulate to the certification of a settlement class defined as:

All UC Berkeley students disabled by mobility and/or vision impairments as
defined under state and/or federal law who allegedly have been denied their rights
under Section 504 of the Rehabilitation Act of 1973, Title II of the Americans
with Disabilities Act, California Civil Code §§ 51, et seq., California Civil Code
§8 54, et seq., California Government Code §§ 4450, et seq., and/or California
Civil Code §§ 11135, et seq., to access to the programs, services, and/or activities
of the University of California, Berkeley resulting from and/or relating to physical
barriers.

6. On or about May 24, 2000, the Court in the Lawsuit entered an Order approving
the parties’ Stipulation Regarding Mediation and Arbitration of Issues. Pursuant to that
Stipulation and Order, the parties agreed to submit all claims alleged in the Lawsuit to the
Honorable Eugene F. Lynch (Ret.) of JAMS for mediation and/or binding arbitration as provided
therein. This Class Action Settlement has been developed and agreed to pursuant to this
Mediation process.

7. The University denies any and all liability to the Named Plaintiffs and to the Class
Members and denies that it has violated any laws, including without limitation the ADA and
Section 504, pertaining to Access for people with mobility and/or vision disabilities.

8. The University, the Class, and the Named Plaintiffs, and each of them, now desire
to resolve their differences and disputes by settling this Lawsuit in such a manner as to:

a. Maintain and improve Access for people with mobility and/or vision
disabilities to all of UC Berkeley’s programs, services and activities;

b. Assure that neither CADRE, the Class nor any Class Member (hereinafter
collectively, “Plaintiffs™) shall attempt to enforce, and the University shall not thereby be subject

to, conflicting standards regarding compliance with the statutes and regulations at issue in this
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case; and
c. Assure that the University shall not apply differing standards than set forth
herein regarding compliance with the statutes and regulations at issue in this case.

8. Notwithstanding anything to the contrary in this Agreement, this Settlement
Agreement and Release does not apply to, address, or release any claims relating to any of the
following: the adequacy of the University’s intranet and internet services to students with vision
disabilities; future new construction and alteration work, except the disability access work and
remediation specifically addressed herein; study abroad programs; U.C. Extension; and remote
research facilities.

I. DEFINITIONS

As used in this Settlement Agreement and Release (hereinafter the “Agreement”), the
following terms shall have the meaning ascribed to them in this Section and in the Recitals.
Except to the extent clearly required to the contrary by the context of its usage in this Agreement,
any term not expressly defined in this Section or elsewhere in this Agreement that has an
expressly defined meaning in either the ADA, Section 504, or the regulations promulgated
thereunder (hereinafter the “Federal Statutes and Regulations”), and/or by California Civil Code
§8 51 et seq. and 54 et seq. and California Government Code §§ 11135 et seq. or the regulations
promulgated thereunder (hereinafter the “State Statutes and Regulations™), shall have the
meaning ascribed to it by the Federal Statutes and Regulations and State Statutes and

Regulations. All other terms shall be interpretéd according to their plain and ordinary meaning.

A. Access or Accessible

“Access” and “Accessible”, unless otherwise indicated, mean and refer to conditions that
comply with the standards set forth in the Federal Statutes and Regulations and the State Statutes
and Regulations.

B. Agreement

“Settlement Agreement” and “Agreement” mean and refer to this document.

C. Arbitrator and Mediator

“Arbitrator," “Mediator," and "Mediator/Arbitrator" shall mean Judge Eugene F. Lynch
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(Ret.) of JAMS. Should Judge Lynch not be available in the future to act as the arbitrator or
mediator under this agreement, the parties agree that any one of the following JAMS Endispute
panelists may hear a disputed issue: Daniel Weinstein, Cathy Yanni, and Rebecca Westerfield.
If none of these individuals is available, the parties shall agree upon a replacement

Mediator/Arbitrator, and if they are unable to do so, JAMS shall appoint a replacement.

D. Assistant Provost, Office of Equity Standards and Compliance

“Assistant Provost, Office of Equity Standards and Compliance” and “AP-ESC” mean
and refer to that individual appointed by the University, in accordance with Section II1.C of this
Agreement, who shall have responsibility for the functions and duties set forth herein.

E. Class Counsel

“Class Counsel” means and refers to the law firms Disability Rights Advocates and

Schneider and Wallace, including the lawyers and other employees therein.

F. Code Access or Code Accessible

"Code Access" and "Code Accessible” mean and refer to conditions that comply with the
Americans with Disabilities Act Accessibility Guidelines (“ADAAG”) and Title 24 of the
California Code of Regulations that are in effect at the time of the subject barrier removal,

alteration, or other disability access initiative.

G. Designated Waiting Area

"Designated Waiting Area" means a clearly identified area with space for wheelchair
users and others to wait for rescue assistance in case of emergency.

H. Disability

“Disability” shall have the same meaning as set forth in the Federal Statutes and

Regulations and State Statutes and Regulations.

I. Effective Date

The “Effective Date” of this Settlement Agreement shall mean the date on which the

District Court issues an Order granting Final Approval of the settlement.

J. Facilities Access Plan

“Facilities Access Plan” means and refers to the facility-by-facility surveys and
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prioritization of improvements conducted pursuant to this litigation and the resulting “Campus

Access Improvement Recommendations Report One — Campus Facilities.”

K. Final Approval

“Final Approval” shall mean and refer to an order approving the Settlement Agreement

after Notice to the Settlement Class and the holding of a Fairness hearing.

L. Information Channels

“Information Channels” shall include dissemination of information through the
following: the UC Berkeley Campus Access Guide, UC Berkeley’s Disabled Students’ Program
(“DSP”) website, and the AP-ESC website; provision of hardcopies (in alternative Accessible
formats) at the offices of DSP and the AP-ESC; and in materials provided to students newly
registering with DSP. Where appropriate, such information will also be provided in orientation

materials for new students, on the campus website and in the annual catalogue.

M. New Construction and Alteration Requirements

“New Construction and Alteration Requirements” means and refers to the Code Access
requirements applicable under the Federal Statutes and Regulations and State Statutes and
Regulations when facilities are renovated, remodeled, newly constructed and/or altered. These

include the provisions of 28 C.F.R. § 35.151 and Title 24 of the California Code of Regulations.

N. Program Access

“Program Access” means and refers to the provision of Access to the programs, services
and activities of UC Berkeley for students with mobility and/or vision disabilities, as required
under Title 11 of the ADA, Section 504 of the Rehabilitation Act of 1973, California Govt. Code

§§ 11135, et seq., their implementing regulations, and the applicable case law.

0. Settlement Period

“Settlement Period” shall mean the time period commencing on the Effective Date of the

Settlement and concluding on the same month and day fourteen years later.

P. Settlement Progress Reports

“Settlement Progress Reports™ shall mean the reports described in Section IV(B) to be

provided by the University describing the University's compliance with the terms of this
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Agreement.

Q. University

The “University” means and refers to each and all of the defendants as defined in Recital
No. 2 hereinabove, including UC Berkeley. The “University” includes The Regents, and the
officers, directors, employees, attorneys, agents and insurers of the individually named
defendants, their successors and assigns, and each of them.
IL APPROVAL

Upon Final Approval of this Settlement Agreement by the District Court, all Class
Members and the University shall be bound by all of the equitable relief provisions of this
Settlement Agreement and orders issued pursuant thereto.
1II. EQUITABLE RELIEF

The Parties agree that the University is obligated to and will provide Program Access to
UC Berkeley’s academic and non-academic programs, services, and activities for students with
mobility and/or vision disabilities in regards to physical access. To that end, the Parties hereby
agree that, conditioned upon entry of Final Approval by the District Court, the University shall
do the following in order to ensure provision of Program Access to the programs, services and
activities of UC Berkeley to students with mobility and/or vision disabilities:'

A. Access Improvements: Building Accessibility

The University, in accordance with the schedule provided in Attachment A, shall provide
the following improvements:

1. Building Entrances:

a. For each building where programs, services, or activities are held or
provided to or for class members, provide a minimum of one Useable Entrance. The University
will make the entrances depicted in Attachment B the Useable Entrances for the facilities
covered in that attachment. For building complexes with multiple facilities, the University will

provide a Useable Entrance for each individual building.

' The parameters, criteria and schedules for the University’s access improvement work on building entrances,
restrooms and paths of travel are further described in Attachments A-G to this Agreement, which Attachments are
incorporated by reference in this Agreement. To the extent that there may be inconsistencies between any of these
Attachments and the text of this Agreement, the text of this Agreement shall control.

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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b. Install signage at all other entrances directing individuals with disabilities
to the Useable Entrance

c. As used in this Section III.A.T of this Agreement, “Useable Entrance”
means useable by people with mobility and/or vision disabilities. A Useable Entrance shall
meet, where feasible, the Usability Checklist criteria for Useable Entrances, set forth in
Attachment C. The Usability Checklist criteria will be met within one inch tolerance except as
follows:

i.  handrails and thresholds shall meet the Usability Checklist with no
more than a 5% deviation from any required dimension; and
ii.  door width shall be at least 32” clear.

d. For building complexes with multiple facilities, provide a Useable
entrance for each individual building.

e. For each building provide contrast striping and useable handrails on at
least one pathway leading to a Usable entrance.

f. Keep the Usable entrances unlocked during the same hours as the primary
entrances unless temporary security concerns and/or unusual emergency circumstances make that
infeasible. In an entire building is locked after-hours and a sécurity guard is posted at a non-
useable entrance, the University shall provide at the useable entrance a method of two-way
communication that will connect directly with the security guard posted at the non-useable
entrance of the building. The security guard will promptly unlock the useable entrance upon
request.

g. The University retains the right to identify in its annual work plan as
required by Section I1.A.4, herein, a particular building entrance where a particular Usability
Checklist item will not be met due to infeasibility (including, but not limited to, prohibitive cost).

2. Restrooms
The University, in accordance with the schedule provided in Attachment B, shall provide

the following improvements:

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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a. In each building where programs, services, or activities are held or
provided to or for class members, if restrooms are provided, ensure that there is at least one
Useable restroom for each gender. In addition, unless infeasible, additional existing restrooms in
each building shall be modified to ensure that there will be a maximum of a 200-foot distance
(measured horizontally and/or vertically) between each building’s program areas and Useable
Restroom for each gender.

b. As used in Section III.A.2 of this Agreement, “Useable Restroom” means
useable by people with mobility and/or vision disabilities. A Useable Restroom shall meet,
where feasible, the Usability Checklist criteria for Useable Restrooms set forth in Attachment E.
The Usability Checklist criteria will be met within a one inch tolerance except for grab bars and
thresholds, which shall be met with no more than a 5% deviation from any required dimension.
In addition, where feasible, the University will ensure that at least one entrance to a Useable
Restroom for each gender in each building as a 32” clear door width.

c. The University retains the right to identify in its annual work plan as
required by Section III.A.4, herein, a particular restroom where a particular Usability Checklist
item will not be met due to infeasibility (including, but not limited to, lack of program use of
building and/or prohibitive cost).

3. Interior Signage

All interior signs that are installed pursuant to this Agreement after the Effective Date of
the Agreement will be Code Accessible. In addition, the University will develop and implement
a plan for modifying existing signage in buildings where programs, services, or activities are
held or provided to or for class members to facilitate independent navigation by students with
mobility and/or vision disabilities. This signage access program will be incorporated into the
annual work plan required under Section III.A.4, below.

4. Other Building/Facility Access Conditions

a. To address all other physical access features of buildings and facilities
aside from the features covered in Sections III.A. 1-2 above, the University, beginning one year

from the Effective Date and annually thereafter, will provide plans of action (“Annual

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
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Implementation Plans”) that address during the fourteen (14) years following the Effective Date
all other barriers found in the surveys that have been found in the surveys that have been
conducted of University buildings and facilities including the surveys conducted in preparation
of the Facilities Access Plan. These Annual Implementation Plans will be submitted to both the
Joint Experts and Class Counsel. The University shall identify in these annual plans:
1. those barriers that will be removed, eliminated, or otherwise
obviated, with a schedule for removal, and
il. those barriers that were identified in such surveys but which the
University does not intend to remove because the University
determines that the barrier removal is not necessary to provide
Program Access.

b. The University shall plan to remove those barriers according to the
priorities set forth in the Priority List of Campus Buildings set forth in Attachment F, provided
however, that the University may reprioritize (subject to Section II.A.4.d., below) its building
access improvement plan as conditions warrant. Any such reprioritization or modification of
scheduling shall be identified in the University’s Annual Implementation Plans.

C. The Annual Implementation Plans required under this section will be
reviewed by the Joint Experts, and the Joint Experts will provide their comments on the planned
barrier removal, as well as on the barriers that the University does not intend to remove. The
Joint Experts shall also provide their comments on any proposed modifications to priorities. The
Joint Experts shall submit their comments to the parties no later than thirty days after the
University submits its annual plan.

d. It the parties are not in agreement with regard to the need for the removal,
elimination, and/or obviation of a particular barrier or barriers, or disagree regarding any
proposed changes to priorities, or disagree over the feasibility of any particular access
improvement measure arising from this Agreement after receiving the Joint Experts’ comments,
this disagreement shall be resolved via the Dispute Resolution provisions set forth in Section V

of this Agreement.
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B. Access Improvements: Paths of Travel around Campus
1. By the deadlines specified in Attachment C to the Agreement, the University
a. Will make all the paths marked as Primary Routes and Building

Connections in Attachment G Code Accessible. Additionally, within five (5) years of the
Effective Date of the Settlement, the University will make one path leading directly from the east
edge of campus into the interior of the central campus Code Accessible through the new Stanley
Hall or the Haas School of Business. All Code Accessible paths shall be open for use at all
times, unless unusual emergency circumstances require otherwise. The University reserves the
right to provide access through the new Stanley Hall or Haas School of Business by coded access
cards, available to qualified students through the DSP.

b. Will increase the Accessibility of the paths marked as Auxiliary Routes in
Attachment C, bringing them as close as feasible to Code Accessible.

2. Within two years of the Effective Date, the University shall, for all existing paths
and roads on campus generally used by students, complete the following:

a. Replace all storm drain grates located in those paths of travel that are not
ADAAG-compliant with ADAAG-compliant grates, eliminating all openings in the direction of
these paths of travel larger than '%”.

b. Replace or modify all bollards located in those paths of travel with locking
bollards that meet grade smoothly, eliminating tripping hazards. The University will cap all
holes when the bollards are not in place, and cap or fill all holes from permanently removed
bollards.

c. Use ADAAG-compliant contrasting paving colors and textured warning
strips to provide detectable warnings of shifts on those paths of travel (e.g. when a path of travel
changes from a pedestrian path to a vehicular roadway).

d. Repair or replace all sections of those paths of travel that have unsafe
cracks, gaps or deflection, or that have conditions that pose significant impediments to travel.

3. Within three years of the Effective Date, the University shall:

SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
Case No. C-97-4016 BZ -10-


















































































































































































































































































